action of a bargaining representative that it must
disregard public policy and national security.
Nor does anything in -that Act compel a bargaining
representative to limit seniority clauses solely
to the relative lengths of employment of the re-
spective employees.

345 U.S. at 342.

As I have already shown in this decision, UMWA, not B-E,
is the party to the NBCWA which insisted on interpreting
article XVII(i)(10) so as to exclude a Part 90 miner on a
nonproducing crew from bidding on a job located in no more
than 1.0 milligram of dust.  Therefore, UMWA's claim that it
could not negotiate a contract provision which would extend
the right to bid on jobs in low dust to all Part 90 miners
is not supported by the facts in this proceeding.  In any
event, UMWA in this proceeding, cannot rely upon the Huffman
case in support of its having negotiated a discriminatory
collective-bargaining agreement because UMWA was hardly
promoting the "long-range social" welfare of Part 90 miners
when it negotiated a provision which was designed to assist
only Part 90 miners on a producing crew to get out of the
dust which is gradually killing them, particularly when it
is considered that Part 90 miners on a producing crew have
to waive their Part 90 rights, just as Mullins did, in order
to continue working on a producing crew where they are legal-
ly exposed to a working environment of up to 2.0 milligrams
of respirable dust.

UMWA's reply brief (pp. 2-3} also relies upon Smith v.
Hussman Refrigerator Co., 619 P.2d 1229 (8th Cir. 1980)7 in
support of its claim that it was fairly balancing the col-
lective and individual rights of all the miners when it
negotiated the NBCWA.  UMWA's reliance on the Hussman case
is misplaced because in that case, the court did find that
the union had breached its duty of fair representation with
respect to grievances arising under a modified seniority
clause in a collective-bargaining-agreement.  The court
stated that:

The union's choice to process all grievances
based on seniority discriminated against em-
ployees receiving promotions on the basis of
merit.  This conduct may be viewed as a per-
functory dismissal of the interests and rights
of plaintiffs.  The union simply failed to
represent them in any way.  The modified
seniority clause specifically required balanc-
ing the interests of merit and seniority

1865urt states that it:
